IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON
SARA M SLATERY Plaintiff
Cvil Action No. 1:97cv401-D- A

NORTHEAST M SSI SSI PPl CONTRACT
PROCUREMENT CENTER, INC., et al. Def endant s

MVEMORANDUM OPI NI ON

Presently before the court is a notion to remand filed by
six of the seven defendants in this action. Finding the notion
wel | -taken, the court shall remand this action to the Crcuit
Court of Lowndes County, M ssissippi.

Factual and Procedural Background

The plaintiff Sara M Slatery filed the present action in
the Grcuit Court of Lowndes County, M ssissippi, after her
di scharge fromthe Northeast M ssissippi Contract Procurenent
Center, Inc., (the Center). The Center is a non-profit
corporation organi zed under the laws of M ssissippi “for the
civic inprovenent of North M ssissippi and to assist and pronote
overall econom c devel opnment of the State of M ssissippi by
assi sting M ssissippi businesses in obtaining contracts with
federal, state and/or | ocal governnment.” Declaration of Murice
Smth, exhibit “A" (entitled “By-Laws of [the Center]”),
unnunbered page 1. M. Slatery, who served the Center as its
Executive Director, clains that the defendants —the Center and
six of the nmenbers of its Board of Directors —breached the

Center’'s contract with her when the Board of Directors voted to



term nate her enploynent in 1997.

One of the defendants, Maurice Smth, renoved this action to
this court on Decenber 10, 1997. Citing the statute authorizing
removal by officers of the United States in certain cases, M.
Smith clainmed that this court had subject matter jurisdiction
over this case because he served on the Center’s Board of
Directors as a representative of an agency of the United States.
M. Smth was the only defendant to file the Notice of Renoval.
The ot her six defendants oppose renoval and have jointly filed
the present Motion to Remand. Those six defendants are (1)

Nort heast M ssi ssippi Contract Procurenent Center, Inc., (the
Center), (2) Thomas L. Stennis, (3) Louise Campbell, (4) Morris
Denton, (5) Mark Leonard and (6) Charleigh Ford. The plaintiff,
Ms. Slatery, has filed a brief in opposition to the Mtion to
Remand.

1. Discussion

M. Smth clains that renoval was proper under 28 U S.C. §
1442. Section 1442 allows the renoval of civil actions filed in
State court against officers of the United States for any act
under col or of such office. Specifically, the section provides,

(a) Acivil action . . . commenced in a State court

agai nst any of the follow ng may be renoved by themto

the district court of the United States for the

district and division enbracing the place wherein it is

pendi ng:

(1) The United States or any agency thereof or any

of ficer (or any person acting under that officer) of
the United States or any agency thereof, sued in an
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of ficial or individual capacity for any act under col or
of such office

28 U.S.C. 8§ 1442(a)(1). *“The renoving party bears the burden of
establishing the facts necessary to show that federal

jurisdiction exists . . . .” Alenv. RRHGI| & Gas Co., 63 F. 3d

1326, 1335 (5" Cir. 1995) (citing Gaitor v. Peninsular &

Occidental S.S. Co., 287 F.2d 252, 253-54 (5th Gir.1961)).

Facing this burden, M. Smth argues that his vote to discharge
Ms. Slatery was an act under color of his office with the United
States. O course, when M. Smth voted he did so as a nmenber of
the Center’s Board of Directors, and the Center is a non-profit
corporation organi zed under the |laws of the State of M ssissippi.
However, M. Smth clains that he was appointed to the Center’s
Board as a “representative” of the Tennessee Valley Authority

(TVA).! Response to Motion to Remand, pp. 3, 4. The Center’s

I'n their Rebuttal Brief in Support of Mdtion to Remand, the
non-renovi ng defendants di scuss the constitutionality of a
section of the United States Code providing a certification
process by which TVA may certify that an enpl oyee was acting
within the scope of his office in a particular instance. The
section they discuss provides in pertinent part,

(2) Upon certification by the Tennessee Vall ey

Aut hority that the defendant enpl oyee was acting within

the scope of his office or enploynent at the tinme of

the incident out of which the claimarose, any civil

action or proceeding comenced upon such claimin State

court shall be removed . . . . This certification of
the Tennessee Valley Authority shall conclusively
establish scope of office or enploynent for purposes of

removal .

(3) I'n the event that the Tennessee Valley Authority

has refused to certify scope of office or enploynent

under this section, the enployee may at any tine before
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by-laws provided for his appointnent to the Board as foll ows:

The Board of Directors of this corporation shall be
conposed of one representative fromeach of the
foll ow ng organi zations: C ay County, Col unbus-Lowndes
Chanber of Commerce, Col unbus-Lowndes County Econom c
Devel opnent Associ ation, Four County Electric Power
Associ ation, North M ssissippi Industrial Devel opnent
Associ ation, Tennessee Valley Authority, and the
Executive Director

Decl aration of Maurice Smth, exhibit “A/ " unnunbered page 3.

TVA is an agency of the United States. PRI Pipe Supports v. TVA,

494 F. Supp. 974, 975 (N.D. Mss. 1980); see also 16 U S.C. 8§
831- 831dd. At all tines relevant to this action, M. Smth was
enpl oyed by TVA as Regi onal Manager for Econom c Devel opnent.
Therefore, M. Smth argues, “on July 28, 1997, when Smth (and
t he other Board nenbers) voted to elimnate the position of
Executive Director and to termnate plaintiff’s enpl oynent
effective Septenber 30, 1997, he was engaged in his official
duties and responsibilities as Regi onal Manager serving as TVA's
representative on the Board.” Response to Mdtion to Remand, p.

4.

trial petition the court . . . . If, in considering

the petition, the district court determ nes that the

enpl oyee was not acting within the scope of his office

or enploynent, the action or proceeding shall be

remanded to the State court.
16 U.S.C. § 831c-2(b) (2), (3). M. Smth has not shown this
court that TVA certified that he was acting wthin the scope of
his office when he voted to termnate Ms. Slatery’s enpl oynent.
Therefore, this court need not address the constitutionality of 8§
831c-2(b). See Rebuttal Brief in Support of Mdtion to Remand,
pp. 10-18.



The di spute here boils down to the question whether M.
Smth's vote was an “act under color” of his office wth TVA. On
this topic, the Fifth Grcuit has stated, “An officer is acting
under color of office so |long as he does not depart fromthe
course of his duty so that it becones his personal act.” Al lnman
v. Hanley, 302 F.2d 559, 561 (5" Cir. 1962). The exclusion of
any suit against an officer for “his personal act” is a
reflection of the purpose of 8 1442(a)(1):

Through the renoval statute, Congress sought to protect
the exercise of legitimate federal authority fromthe
interference of hostile state courts by providing
federal officials with a federal forumin which to

rai se defenses arising fromtheir official duties.

[ T]he rationale that underlies the renoval statute
[is] that federal officers are entitled to, and the
interest of national supremacy requires, the protection
of a federal forumin those actions commenced in state
court that could arrest, restrict, inpair, or interfere
with the exercise of federal authority by federal
of ficials.

Murray v. Miurray, 621 F.2d 103, 106 (5'" Gir. 1980) (enphasis

added). Accordingly, another way to express the question before
the court today is whether M. Smth's act of voting was a
“personal act” or an “exercise of federal authority.”

Finding that M. Smth fails to carry his burden to show
that his act of voting on the Center’'s Board was an exercise of
federal authority, this court concludes that the act was
personal. 1In so finding, this court is aware of the Suprene
Court’s adnmonition that the rationale of 8§ 1442(a)(1) “should not

be frustrated by a narrow, grudging interpretation . . . .~

5



WIllinghamv. Mrgan, 395 U S. 402, 407, 89 S. C. 1813, 1816, 23

L. BEd. 2d 396 (1969). In WIlingham a prisoner brought an

action in state court against the warden and chi ef nedi cal

officer of a federal prison. The plaintiff alleged that the

def endants had frequently beaten him The defendants renoved the
action to federal court under 8 1442(a)(1l) “alleging that

anyt hing they may have done to [the plaintiff] ‘was done and nade

by themin the course of their duties as officers of the United

States of Anerica . . . and under color of such offices .
WIllingham 395 U S. at 403, 89 S. . at 1814. Finding that the
def endants had acted under color of their offices for purposes of
8 1442(a) (1), the Suprene Court expl ained,

Past cases have interpreted the ‘color of office’ test
to require a show ng of a ‘causal connection’ between
t he charged conduct and asserted official authority.

In this case, once [the defendants] had shown that
their only contact with [the plaintiff] occurred inside
the penitentiary, while they were performng their
duties, we believe that they had denonstrated the
requi red ‘causal connection.’” The connection consists,
sinply enough, of the undisputed fact that [the
def endants] were on duty, at their place of federal
enpl oynent, at all the relevant tines. |If the question
rai sed is whether they were engaged in sone kind of
‘frolic of their own’ in relation to [the plaintiff],
then they should have the opportunity to present their
version of the facts to a federal, not a state, court.
That is exactly what the renoval statute was designed
to acconplish

WIllingham 395 U S. at 409, 89 S. . at 1817. This case is

factual ly di stinguishable fromWIIlingham There, the defendants

commtted the allegedly wongful acts at the federal workpl ace



during the hours of their federal enploynment. Here, on the other
hand, M. Smth did not vote to termnate Ms. Slatery at TVA but
at a neeting of the Board of Directors of a non-profit
corporation organi zed under state law. M. Smth clains that he
was acting in a representative capacity for TVA. However, he
fails to show this court evidence that TVAitself or a rel ated
statute or regulation granted himfederal authority to exercise

on that Board. Therefore, unlike the plaintiff in WIIlingham

M. Smth cannot show a causal connection between the charged
conduct and the asserted federal authority.

M. Smth does offer this court proof of the Center’s by-
| aws which require that a nenber of the Center’s Board be a
“representative” of TVA. However, the Center’s requirenent that
a TVA “representative” sit on its Board does not convey upon M.
Smth power to act for TVA on that Board. M. Smth al so argues
that he “used reasonabl e and necessary TVA resources, including
ot her TVA enpl oyees and TVA' s equi pnent and material.” Response
to Motion to Remand, pp. 3, 4. However, the fact that M. Smth
used TVA resources does not nean that TVA conferred upon M.
Smth power to act for TVA on the Board. |In his declaration, M.
Smth makes two broad clains: (1) “Wenever | aminvolved in
Board business, | amon duty as Regi onal Manager [of TVA];” and
(2) “I sit on the Board by virtue and as part of ny official

duties and responsibilities and in the course and scope of ny TVA



enpl oynent as Regi onal Manager.” Declaration of Maurice Smth,
1M1 3, 4. These clains are vague? because they do explain how TVA
authorized M. Smith to exercise legitimate federal authority on
t he Board, nmuch | ess whether TVA in fact did so. Further, the

statenments are concl usory?,

2. Smith argues that his “declaration is conclusive on the
poi nt that his conduct, which forns the basis of the conpl aint
against him arises out of his duties and responsibilities as a

federal enployee.” Response to Motion to Dismss, at 4. To
support this |egal proposition, M. Smth cites a District Court
opinion out of the First Crcuit. |In that case, the court found

removal proper under 8§ 1442 because the renoving party’s

“al l egations are not vague or uncertain as to any essenti al

detail of the clainmed defense and do not negative the possibility
that they were doing other than official acts at the tinme or on
the occasion of the alleged [wongful act].” People v. Keim 308
F. Supp. 421, 423 (S.D.N. Y. 1969). Here, on the other hand, the
all egations of M. Smth are vague and uncertain. That is, his
all egations fail to show how or even whet her TVA granted upon M.
Smth the authority which he clains it did, nuch | ess whet her
such a grant of authority would have been legitimate. Therefore,
unli ke the court in Keim this court is not bound to treat M.
Smth's declaration as concl usive.

SM. Smith argues that his claimis sufficient to overcone a
nmotion to remand no matter how conclusory. Response to Motion to
Remand, p. 6 (“Here, the notice of renoval unequivocally states
that he renoved this case because ‘the clains alleged against
Smith in this action arise out of his official duties and
responsibilities as an enployee of TVA. . . “"). In support of
this proposition, M. Smth cites Allman v. Hanley where the
Fifth Grcuit stated,

The absence of detail ed grounds setting forth basis for

removal is not fatal to defendants’ right to renove.

We think that the allegation that petitioners were

of ficers acting under color of office in the enpl oynent

of the United States was sufficient.

Al l man, 302 F.2d at 562. That statenent in Allman is not as
broad as M. Smth purports it to be. In Allman, a civilian
enpl oyee of the United States sued nedical doctors of the United
States Air Force for injuries sustained as the result of surgery
performed in a negligent manner. After the physicians renoved




In sum M. Smth fails to offer this court sufficient
evidence as to what federal authority TVA conferred upon himas a
menber of the Center’s Board. M. Smth states that he was TVA s
“representative” on the Center’s Board. However, M. Smth
offers this court no proof that he was given or exercised federal
authority on the Board. O course, were there sufficient
evi dence here regardi ng such authority, this case would have a
different conplection. However, all M. Smth offers this court
i's vague or conclusory allegations. Accordingly, M. Smth fails
to carry his burden to show a causal connection between the act
of which Ms. Slatery conplains and sone federal authority.

Incidentally, M. Smth presents his best proof that his
vote was an act under color of his federal office in a single
sentence of his declaration. |In that sentence, M. Smth states,
“I'f 1 were not Regional Manager, TVA would not have chosen ne to

be its representative.” Declaration of Maurice Smth, § 3. The

under 8 1442(a)(1l), the plaintiff essentially argued in his
notion to remand that “the doctors may well have had the official
duty to performoperations, but they were not authorized to
perform operations negligently.” 1d. at 561. It was regarding

t hat tenuous argunent when the Fifth Crcuit stated, “[T]he

all egation that petitioners were acting under color of office in
the enpl oynent of the United States was sufficient.” [d. at 562.
Now M. Smth asks this court to extend the Fifth Crcuit’s
statenent in Allman to this case. However, this court finds that
M. Smth has failed sufficiently to allege that he acted under
color of office. Therefore, Al mn does not apply on this point.
Al l man does not require this court to deny a notion to renmand
where the color-of-office allegation is conclusory and therefore
insufficient, as it is here.



argunent for that proof runs as follows: TVA commanded M. Smth
to sit on the Center’s Board; therefore, sitting on the Board was
a federal duty; therefore, a suit in State court against M.
Smith for voting as a nenber of that Board interferes with the
performance of a federal duty. As the Fifth Grcuit has
expl ai ned, “the purpose of section 1442(a)(1l) is to permt

federal officers to renove state court actions that could
interfere with the operation of the federal governnent, such as
preventing federal officers fromperformng their official

duties. Hexaner v. Foreness, 981 F.2d 821, 823 (5'" Gir. 1993)

(citing Murray, 621 F.2d at 106). The problemw th the argunent
here, however, is the insufficiency of M. Smth's evidence. In
a single sentence, M. Smth offers this court only a fleeting
glinpse into the origins of his position on the Center’s Board of
Directors. It seens reasonable to expect that, had TVA
specifically instructed M. Smth to sit on the Board, there
woul d be sone letter, nenorandum regulation or policy enbodying
that instruction, or some witness to declare there was such an
instruction. However, M. Smth offers this court no proof of
the instruction beyond his statenent, “If | were not Regional
Manager, TVA would not have chosen ne to be its representative.”
This statenment is inferential, and it is vague. It does not
state when, where or how TVA chose M. Smth as its

representative. Nor does it clarify whether TVA itself |abel ed
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M. Smth its “representative.” Indeed, the only entity of which
M. Smth offers proof using the term“representative” is the
Center in its By-Laws. See Declaration of Maurice Smth, exhibit
“A,” unnunbered page 3. Therefore, M. Smth offers this court
insufficient proof to support his argunent that TVA ordered him
to sit on the Center’s Board. O course, even if M. Smth had
offered this court sufficient proof on this issue, a separate
issue would remain as to whether M. Smith offers this court any
evi dence that such a command woul d have been | egitimate under the
statutory schene creating TVA. See 16 U S.C. 8§ 831-831dd. In
any event, this court finds insufficient the evidence that TVA
ordered M. Smth to sit on the Center’s Board.
I11. Conclusion

Having failed to present sufficient evidence establishing a
causal connection between his vote to termnate Ms. Slatery and
his office with TVA, M. Smth has failed to carry his burden to
show that this court has subject matter jurisdiction over the
present action. Therefore, this action nust be remanded to the

Crcuit Court of Lowndes County, M ssissippi.

A separate order in accordance with this opinion shall issue
t hi s day.
This the _ day of February 1998.
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United States District Court
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

SARA M SLATERY Plaintiff

Cvil Action No. 1:97cv401-D- A

NORTHEAST M SSI SSI PPl CONTRACT
PROCUREMENT CENTER, INC., et al. Def endant s

ORDER REMANDI NG ACTI ON

Pursuant to a nmenorandum opinion issued this day, it is
her eby ORDERED t hat :
(1) the Motion to Remand, filed by the defendants Northeast
M ssi ssi ppi Contract Procurenment Center, Inc., Thomas
L. Stennis, Louise Canpbell, Mrris Denton, Mark
Leonard and Charl eigh Ford, is hereby GRANTED; and
(2) this action is hereby REMANDED to the G rcuit Court of
Lowndes County, M ssi ssippi.

SO ORDERED, this the _ day of February 1998.

United States District Court



